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STATEMENT OF THE CASE
This matter came before the Commission for araltitearing pursuant to Utah Code § 59-1-502.5 on
April 8, 2010. On October 22, 2009, Responderd {Division”) issued a Notice of Deficiency and Atd
Change (“Statutory Notice”) to Petitioner (the “TPayer”), in which the Division imposed additiona and

interest as follows:
Year _Tax Penalties Interest _Total
2006 $$5$$ $$5$$ $$5$$ $$$$$
Interest has continued to accrue. The audit taxprianarily based on an addition to income of $$&B$he
state tax the Taxpayer deducted on his federaldbtté! The Taxpayer contends that he is not required to

add the state tax deducted to his state returrusedse deducted state sales tax, not income tdms éederal

! The Statutory Notice also indicated an adjustrimreasing by $$$$$ the Taxpayer’s deduction far lalf of his
federal tax. Neither party addressed this changeglthe hearing.



Appeal No. 09-3324

Schedule A. Prior to the hearing, the Divisionaabthe Taxpayer to submit his receipts showingahes tax
deducted. However, the Taxpayer refused becauselieees that the Division is exceeding its attiigvith
this request.
DISCUSSION
During the Division’s audit, the Division proposadb$$$$ audit change based on the Taxpayer’s

federal information, which showed the $$$$$ amasnft[s]tate and local income taxes” on the Taxpayer
federal return, Schedule A, Line 5. In resportse; Tiaxpayer told the Division that the $$$$$ anowas for
state sales tax, not income taxes. The Divisien tlequested the Taxpayer to provide his saleetzeipts,
and the Taxpayer refused because he believed th&ddi was exceeding its authority. Consequettitlg,
Division issued the Statutory Notice, identifyingadjustment for “State Tax Deducted On Federa¢@ale
A,” which changed the amount from $$$$$ to $$$¥8e Division’s change corresponds to Form TC-40,
Line 5, titled, “[s]tate income tax deducted astamized deduction on federal form 1040, Schedyléng&
5.
State Tax Deduction

In support of his testimony that he deducteelssix on Schedule A, the Taxpayer provided evielenc
that he had consistently deducted general sales faxthe years 2005, 2007, and 2008. The Divisam no
evidence that that the Taxpayer either intendeltiuct state income taxes on Schedule A of thedkidem
1040, or that the amount shown on Schedule A waartiount of state income tax withheld from hisrgala

IRS Publication 600 State and Local General Sadgedinstructs taxpayers to “enteBT” on the dotted line

to left of the line 5 entry space.” There is nidewnce that the Taxpayer did so in this case. HWewdhe
failure to enter a notation does not disprove tagpkyer's testimony. Furthermore, the Commissalietes

the Division could have researched the Taxpayddte swithholding to determine whether there was a
correlation between it and the amount of the stateleduction on Taxpayer’s federal Schedule A.

The Commission is persuaded that the Taxpayeandiett to deduct sales tax. However, because the
Taxpayer refused to provide his receipts to suptheramount of the sales tax deducted, the Divishall
adjust Line 8 of the state return and remove tlétiad to income for state income taxes on liné the state
return. Under federal law, a taxpayer without rpteimay deduct a sales tax amount calculated aogoial
the tables provided in IRS Publication 600 (20083cordingly, the Division should recalculate tmeaunts
shown on Lines 5 of the Taxpayer’s federal ScheAutereflect a sales tax deduction according éot#ibles
listed in IRS Publication 600 instead of the amqumwvided by the Taxpayer. The deduction on Lioét8e

state return should also be corrected to showah®e amount as the adjusted Line 28 of Schedulenighw
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corresponds to Line 40 of the federal tax retukfier making this correction on the state tax netéorm TC-

40, the Division shall recompute the Taxpayer'shitxable income and income tax.

Authority to Require Receipts

The Taxpayer contends that he correctly followeditistructions for the federal and state returms, s
he has done all that he is legally obligated tolde.argues that he is not required to submitdusipts to the
Division to prove that he deducted state salegaixstate income tax, on his federal return. $$es that he
has the receipts but the Division is exceedinguitthority by requiring them. He believes his ditvais
comparable to that of a driver being stopped bgle officer who wants to search the car.

The Division recognizes the Taxpayer’'s argumenbeasg constitutional in nature, and the Division
responds that it does not believe that the Divigingaged in an unlawful search. The Division asghat
Utah Code Ann. § 59-10-501 (206@é)d Utah Admin. Code R861-91-18 (2006-2009) regjtaxpayers to
keep records and make such records available ith&ion for review or audit.

The Utah statutes and rules require the Taxpaykeeap records and to “open [those] records for
examination at any time by . . . the commissio8.39-1-1406(1). The Division has authority to resfithe
receipts under 8 59-1-1406(3) to “ascertain theectmess of a return.” No statutory or case lagpvasented
to suggest that the Division’s request was unctuiitnal. It may be noted, though, the Utah Sugr€urt
has found that “it is not for the Tax Commissiondietermine questions of legality or constitutiotyatif
legislative enactments.Nebeker v. Utah Sate Tax Comm., 2001 UT 74.

Burden of Proof

The Taxpayer argues that the burden of proof themivision because the Division is accusing him
of fraud. SeeUtah Code Ann. § 59-10-543(1) (2006)The Taxpayer relies on a definition of fraud frtva
American Heritage Dictionary. The Division argues that the burden of proafighe Taxpayer because the
Division has not accused the Taxpayer of fraude Dlvision stated that it has not assessed anytEfor
fraud, which are provided for in Utah Code Ann.815401(7)(a)(iv).

Section 59-1-1417 states:

In a proceeding before the commission, the burdgaramf is on the petitioner except for
determining the following, in which the burden @bpf is on the commission:
(1) whether the petitioner committed fraud witkeint to evade a tax, fee, or charge . . .

2The current version of § 59-10-501 (2006) is lodateUtah Code Ann. § 59-1-1406.
3The current version of § 59-10-543(1) (2006) isated at Utah Code Ann. § 59-1-1417.
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The issue before the commission is to determinetivenethe audit assessment is correct. That audit
assessment involves tax and interest, but no pené&t fraud. Furthermore, the Statutory Notiocesinot use
“fraud,” “fraudulent,” or any similar terms. Thute Commission is not determining “whether thexfiayer]
committed fraud.” The burden of proof remains wite Taxpayer.
Notice

The Taxpayer also argues that the Division faitedrbvide proper notice of its request for receipts
He contends that during the audit the Division wiaallenging thenagnitude of the Taxpayer's sales tax
deduction, not just whether the Taxpayer deducbzbdax rather than income tax. The Taxpayertashe
Division was required to request the receipts iitimg, not just verbally. However, the Taxpayesyided no
statutory or case law to support his claim. Furtieee, § 59-1-1406 does not include a notice reguent
even though that statute provides that the comamissas authority to examine a taxpayer’s booksarwtds.
Utah Code Ann. § 59-1-1405 is a statute requiniotice; however, this statute was met through theiry
Notice mailed to the Taxpayer. Thus, there isnaticiation that the Division provided improper netic
Conclusion

The Taxpayer has shown that the Division’s audieasment is incorrect. In the assessment, the
Division revised the “State Tax Deducted on Fedgclledule A” for Utah Form TC-40, Line 5. Because t
Taxpayer did deduct sales tax, the Division shawld revise its adjustment of Line 5 back to $$$68 a
revise the “Standard or itemized deduction amowont'Line 8 to reflect a sales tax deduction caledat
according to the tables in IRS Publication 600 00

DECISION AND ORDER

Based upon the foregoing, the Commission instthetBivision to revise its assessment, reversiag th
amount assessed on Line 5 and adjusting the ansoubine 8 to reflect a sales tax deduction caledat
according to the tables in IRS Publication 600 @00 he state income taxes are to be recalculatedlect
these adjustments. It is so ordered.

This decision does not limit a party's right taosrfral Hearing. However, this Decision and Orddir wi
become the Final Decision and Order of the Comunissiless any party to this case files a writteuest
within thirty (30) days of the date of this decisito proceed to a Formal Hearing. Such a requnesit Ise
mailed to the address listed below and must incthdePetitioner's name, address, and appeal number:

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134
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Failure to request a Formal Hearing will preclaahy further appeal rights in this matter.

DATED this day of , 2010.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice: If the Petitioner does not request a Formal Hhgawiithin the thirty-days as discussed above, faito pay the amount of
deficiency that results from this order may regulin additional penalty.
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